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Ju s tice M cLaren specially concu rred , withopinion.

OPINION

¶ 1 In this personalinju ry case, the d efend ants sou ght to have theirexpert m ake acopy ofthe

entire contents ofthe plaintiff’s five personalcom pu ters as wellas the laptopprovid ed to him by

his em ployer for work. (This copyingproces s is referred to as forensicim aging.) The

plaintiff, R obert C arlson, refu s e d to com ply withthis d em and d e spite beingord ered to d o so by

the trial cou rt and was fou nd in “friend ly” contem pt. H e now appeals the contem pt ord er,

argu ingthat the trial cou rt abu s e d its d iscretion in ord eringthe forensicim aging. H e also

as s erts that the trialcou rt erred in d enyinghim leave to file an affid avit s tatingthat his em ployer

owned his work laptopand that thu s he cou ld not prod u ce it. W e find that the trialcou rt failed
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to cond u ct the balancingte s t requ ired for arequ e s t for forensicim aging. A ccord ingly, we

revers e and rem and forthe trialcou rt to cond u ct the properanalysis.

¶ 2 I. B A C K GR O U N D

¶ 3 In Febru ary 2012, C arlson began workingas a senior com pu ter analys t for B axter

H ealthcare. A little le s s than two m onths later, on A pril 11, 2012, C arlson’s vehicle was

rear-end e d by abu s operated by the d efend ants , Jam e s Jerou s ek, an agent orem ployee ofO lson

Transportation, and R obert O lson, d oingbu sine s s as M id we s t M otorcoach. In A pril 2014,

C arlson s u e d the d efend ants forpersonalinju ry, allegingthat he s u ffere d d isability (inclu d ing

cognitive d ifficu lties), em otional d is tre s s , d isfigu rem ent, and los s of a norm al life after the

collision. The d efend ants ad m itte d liability bu t conte s te d the extent ofC arlson’s d am ages .

¶ 4 In M ay 2014, the d efend ants s erved C arlson withinterrogatories and requ e s ts to prod u ce.

The interrogatories asked C arlson to provid e “the nam e, webad d re s s and u s ernam e forallblogs,

online foru m s , and /or socialnetworkingwebsite s that P laintiffhas belonged [to]and /orhad a

m em bership”in since the collision;his “interne t/e-m ail, telephone and cellphone provid ers;***

his interne t/e-m ailpas sword [;]and alllogin inform ation withad d re s s .” C arlson objected on the

grou nd s of overbread th, u nd u e bu rd en, and irrelevance. H owever, withou t waivingthes e

objections , he s tate d that he had Facebook and Linked In accou nts and provid ed his personalweb

ad d re s s , cellphone nu m ber, and cellphone carrier. The d efend ants d id not m ove to com pelany

fu rtherre spons e s to any ofthe interrogatories .

¶ 5 The requ e s ts to prod u ce s erved on C arlson d efined “d ocu m ent” to inclu d e not only

physical d ocu m ents bu t also electronically s tored inform ation. The requ e s ts sou ght em ails ,

online pos ts , and com m u nications relatingto the is s u e s in the lawsu it. There was also a

“catch-all” requ e s t for any s tatem ent or com m u nication in any form relatingto thos e is s u e s .

Finally, C arlson was asked to id entify any d e s troye d or d ele te d d ocu m ents re sponsive to the s e
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requ e s ts . In Ju ly 2014, C arlson re spond ed to the requ e s ts . H e objected to allofthem on the

grou nd s ofoverbread th, u nd u e bu rd en, and irrelevance. W ithou t waivingthes e objections , he

also re spond ed to the requ e s ts forem ails , online pos ts , and the like by s tatingthat there were no

re sponsive item s other than thos e “alread y available to the d efend ant[s]”;to the “catch-all”

requ e s t by s tatingthat all responsive item s had alread y been d isclos e d or prod u ced to the

d efend ants;and to the requ e s t ford e s troyed ord ele te d d ocu m ents by s tatingthat there were no

s u chitem s .

¶ 6 A fterexchangingcorrespond ence, the d efend ants filed am otion to com pel, argu ingthat

C arlson had not prod u ced any “electronically re trievable inform ation,” s u chas em ails orother

electroniccom m u nications . The d efend ants asked that C arlson be requ ired to s earch his

com pu ters torage to id entify re sponsive item s . There was no requ e s t, at this point, forforensic

im agingof C arlson’s com pu ters . A fter ahearing, the trialcou rt granted the m otion in part,

ord eringthat, as to requ e s t N os . 10and 12, C arlson m u s t “perform d u e d iligence to recoverall

em ails, d u ringthe relevant period , relatingto is s u e s in the com plaint, and m u s t provid e a

privilege logifneces sary,” and , as to requ e s t N o. 11, C arlson m u s t “perform d u e d iligence to

recover [the requ e s te d ]inform ation *** from plaintiff’s socialne tworkingaccou nts .” A s to

requ e s t N o. 13, plaintiffwas ord ered to id entify the re sponsive item s he believed were alread y

d isclos e d orprovid ed to the d efend ants .

¶ 7 In Septem ber2014, C arlson tend ered s u pplem entalanswers. There is no record ofany

m otion to com pelC arlson to provid e any fu rtherre spons e s to this d iscovery.

¶ 8 Six m onths later, the d efend ants filed am otion s e ekingan ord er requ iringC arlson to

“retain, pres erve, and protect”any “com pu ters and /orelectronicd evices *** so that they [cou ld ]

be inspected by the d efend ants .” In theirm otion, they note d that C arlson had te s tified , at his

d eposition, that he pos s e s s e d at leas t five s u ch com pu ters or d evices . A s s ertingonly that
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C arlson’s “knowled ge and /or re s earch of s u ch topics has been pu t at is s u e in this case,” the

d efend ants sou ght “the opportu nity to inspect and inves tigate the com pu ters and /or electronic

d evices in pos s e s sion of[sic], u s e d , owned , oroperated by” C arlson since the collision. The

d efend ants therefore aske d the trialcou rt to enterthe propos e d ord er.

¶ 9 The trialcou rt heard this m otion on M arch3, 2015. The trialcou rt ord ere d the re tention

and pres ervation ofC arlson’s com pu ters bu t s tru ck the langu age in the propos e d ord erallowing

the d efend ants to inspect the com pu ters . It also entered abriefingsched u le. The parties filed

their briefs , bu t, for reasons not apparent from the record , on M ay 13, 2015, the trial cou rt

entered an ord er s trikingthe d efend ants’m otion, allowingthem to refile it, and sched u lingthe

briefingofthat refiled m otion.

¶ 10 The d efend ants filed a new m otion “to com pel the inspection of plaintiffs’[sic]

com pu ters and the d isclos u re ofplaintiff’s em ails , webad d re s s e s and socialm ed iasite s .” In it,

they argu ed that they shou ld be allowed to inspect C arlson’s com pu ters becau s e he perform ed his

work alm os t entirely on com pu ters and he was claim ingthat his ability to perform som e ofhis

work tasks had been d am aged by the collision. Specifically, C arlson had te s tified at his

d eposition that he experienced alack ofconcentration, los t focu s, becam e fatigu ed , and had to lie

d own. The d efend ants were s u spiciou s abou t whetherthes e claim s were overs tate d , notingthat

C arlson’s s u pervisor, A nd reaSchwartz , had te s tified at her d eposition that C arlson was very

com petent at his joband was an as s e t to his team . In ad d ition, C arlson had prepared alogofhis

s ym ptom s on acom pu ter. A lthou ghthe loghad been prod u ced to the d efend ants , they argu ed

that he had continu ed to u pd ate it and had not prod u ced the u pd ated logto them . Fu rther, the

s ym ptom s were record e d u singsophis ticated langu age that the d efend ants believed C arlson

m ight have acqu ired throu gh interne t s earches relating to s ym ptom s of brain inju ry.

A ccord ingly, the d efend ants wanted to inspect C arlson’s “com pu teru sage, re s earch, and creation
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of litigation exhibits ,” inclu d ingany s tored record of his Interne t s earches since the collision.

W ithou t d efiningthe term “m etad ata,” the d efend ants requ e s te d the ability to “inspect the

m e tad ataon [C arlson’s]com pu ters *** to d e term ine what work he ha[d ]perform ed for his

laws u it, what changes , if any, he ha[d ] m ad e to the exhibits and d ocu m ents he created

concerningd am ages , what re s earchhe ha[d ]cond u cted concerningtrau m aticbrain inju ries , how

m u ch tim e [C arlson]spen[t]on his com pu ters , and what d atahe ha[d ]record ed that he ha[d ]

failed to provid e”to the d efend ants . A lthou ghthey as s erte d that theirrequ e s ts were “narrowly

tailored ,” the d efend ants d id not propos e any lim itations or protections to be applied to their

requ e s te d inspection. Finally, they argu ed that inform ation from any online socialnetworking

site s u s e d by C arlson was relevant to d e term iningthe extent ofhis inju ries and thu s shou ld be

prod u ced . The d efend ants asked the trial cou rt to allow them to inspect all of C arlson’s

com pu ters and electronicd evices and to “allow the d iscovery of”his pres ence on socialm ed ia,

his webpages , and his em ails .

¶ 11 In re spons e , C arlson argu ed that there was no basis forallowingsu chawid e-rangingand

intru sive d iscovery m e thod ; the com pu ters were not the focal point of the case, and the

d efend ants were able to obtain inform ation abou t the extent ofhis brain inju ries in m any other

ways , inclu d ing the written d iscovery alread y answered , m u ltiple d epositions of s everal

witne s s e s who d irectly observed his work, and te s tingby the d efend ants’own expert witne s s , a

neu rops ychologis t. In reply, the d efend ants argu ed that com pu terized inform ation is, generally

speaking, d iscoverable, and that to d eny theirm otion wou ld preju d ice them . A t no point d id the

d efend ants s u pport theirm otion withany affid avits orotherevid ence from an expert in com pu ter

technology d e scribingthe inform ation retrievable throu ghsu chan inspection orthe m e thod s that

wou ld be u s e d to cond u ct the s earch.
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¶ 12 In Ju ly 2015, the trialcou rt heard oralargu m ent on the d efend ants’m otion to com pel.

Forthe firs t tim e, the d efend ants clearly expres s e d theird e sire to s earchthe com pu terthat B axter

provid ed to C arlson forwork as wellas his own com pu ters . The d efend ants argu ed that they

wanted to view m etad atafrom C arlson’s work com pu ter in ord er to learn whether, since the

accid ent, it was really takingC arlson longerto com plete work tasks and whetherhe was really

s tayinglaterat work to com plete his work. The trialcou rt asked how the com pu tercou ld tell

them that. The d efend ants’attorneys acknowled ged that they them s elves d id not know how to

u s e acom pu terto d iscoverthis inform ation, bu t they as s erte d that acom pu terexpert cou ld “pu ll

the m e tad ata” that wou ld “show the task[s]that [C arlson]’s workingon and how longhe’s

workingon them .” (A lthou ghthis as s ertion m ight be correct, the record d oe s not contain any

actu alevid ence s u pportingit.) The d efend ants also wanted to view C arlson’s own com pu ters to

d e term ine whether he was s tayingu p late playingcom pu ter gam es , so that, if so, they cou ld

argu e that (a)he was s tillable to concentrate s u fficiently to play thes e gam es , and (b)it was this

activity, not the inju ries related to the accid ent, that was cau singhim to be fatigu ed at work.

The d efend ants as s erte d that they “were not askingforpersonalinform ation,”only the m e tad ata

abou t C arlson’s u s e ofthe com pu ters , becau s e C arlson “ha[d ]m ad e this an is s u e in the case”by

claim ingthat he was le s s able to perform his work, whichinvolved u singthe com pu ter.

¶ 13 C arlson pointed ou t the extrem ely broad natu re of the propos e d s earchand the relative

lack ofany ju s tification forit otherthan the pos sibility that he and the otherwitne s s e s previou sly

d epos e d were lyingabou t the extent ofhis inju ries . In re sponse , the d efend ants said that they

were “in no way as s erting” that C arlson was lyingbu t that they had “aright to d iscover all

relevant inform ation.”

¶ 14 The trial cou rt initially expres s e d skepticism , notingthat, althou gh C arlson’s u s e of

com pu ters was potentially relevant becau s e he u s e d com pu ters in his work and forrelaxation, the
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sam e thingwas potentially tru e of “every plaintiff in every case.” A s to any inspection of

C arlson’s work com pu ter, that was “ano s tart right there”becau s e B axterwou ld certainly object.

A s to C arlson’s own com pu ters , there were m any otherways to get sim ilarinform ation withou t

the d efend ants com bingthrou ghthos e com pu ters: forins tance, inform ation abou t the extent of

C arlson’s com pu ter gam ingand even his gam e scores over tim e cou ld be obtained throu gh

d irected s u bpoenas to the operators of the online gam es he played . Su ch narrowly tailored

s earches wou ld be preferable to allowingthe d efend ants to “rifle thou gh the plaintiff’s m ail

every d ay to pick ou t what you like.” The d efend ants s u gges te d that perhaps they cou ld d raft a

protective ord er that wou ld id entify the narrow inform ation they sou ght. The trial cou rt

ind icated that it was open to s u chan approachbu t that it wou ld have to s e e the d raft ord er, and

that it wou ld be cau tiou s becau s e “people pu t theirwhole live s on acom pu ter, and that’s not

acceptable for the d efens e to be able to s earchthrou ghtheirentire life.” In ad d ition, the trial

cou rt wou ld nee d expert inpu t abou t exactly what inform ation cou ld and wou ld be re trieved .

The trialcou rt therefore continu ed the m otion to com pel.

¶ 15 O n Septem ber 23, 2015, the m otion to com pel the inspection of the com pu ters again

cam e before the trialcou rt. A fterhearingotherd iscovery d ispu te s and ad m onishingthe parties

fornot treatingeachotherin acivilorprofes sionalm anner, the trialcou rt tu rned to the m otion.

The d efend ants s tate d that they had d rafted aprotective ord er and had s ent it to C arlson, bu t

C arlson wou ld not agree to it. They tend ered the d raft to the trialcou rt, characterizingit as

provid ingthat any d atapu lled from the com pu ters wou ld be given to C arlson’s attorney firs t, so

that privileged m aterialcou ld be id entified and aprivilege logcou ld be prepared .

¶ 16 In fact, the d raft protective ord er provid ed that an expert (pres u m ably re tained by the

d efend ants , althou gh this point was not specifically ad d re s s e d ) wou ld m ake a m irror copy

(forensicim age)of the entire contents of all of the hard d rives on all of C arlson’s personal
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com pu ters and the com pu ter he u s e d for work. (A lthou gh C arlson’s attorney or another

d e signated repres entative cou ld be pres ent d u ringthe forensicim agingproces s , the u tility ofthis

as asafegu ard is d u biou s , as the ord erd id not allow the repres entative any inpu t into the im aging

proces s .) The d efend ants’expert wou ld then s earch all of the hard d rives , “lookingfor

evid ence ofthe exis tence ofinform ation relatingto is s u e s in this laws u it, inclu d ing: [1]Tim e

s tam ps ind icatingd u ration ofcom pu ter u sage at work orforwork pu rpos e s;[2]Tim e s tam ps

ind icatingd u ration ofu sage forpu rpos e s ofu singcom pu tergam e s;[3]Searchterm s withrespect

to head trau m a, trau m aticbrain inju ry, icepick head aches , m em ory los s , u nbalanced IQ , fatigu e,

personality d isord ers , hand trem ors , sleepapnea, and lack ofconcentration;[and ][4]D ocu m ents

created by P laintiff with respect to his s ym ptom s and /or re s earch regard ingthe s earch term s

contained in s u bparagraph3.” The d efend ants’expert wou ld catalogu e the re s u lts ofthis s earch

in areport of find ings and wou ld also prepare an execu tive s u m m ary of the find ings. The

expert wou ld file bothofthes e in theirentire ty withthe trialcou rt, althou ghonly the execu tive

s u m m ary wou ld be pu blic;the find ings them s elves wou ld be filed u nd er s eal. The expert

wou ld also s erve acopy ofthe find ings on C arlson’s attorney, who wou ld have 10bu sines s d ays

to red act any privileged m aterialand prepare aprivilege log. C arlson’s attorney wou ld then

s erve the red acted find ings and the privilege logon the d efend ants’cou ns el. A ny “d ata”

claim ed to be s u bject to the attorney-client privilege wou ld be treated as confid ential

inform ation, whichthe d efend ants’expert wou ld not revealto or d iscu s s with the d efend ants’

cou ns el. (N o m ention was m ad e of any other potentially applicable privileges .) The

protective ord er also inclu d e d aclawback provision pu rs u ant to which the d isclos u re of s u ch

confid entialinform ation wou ld not be d e em e d awaiverand cou nselwou ld cooperate to “res tore

the confid entiality” of any confid ential inform ation inad vertently d isclos e d . H owever, any
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other“relevant, non-confid entialinform ation d erived from the inspection”cou ld be u s e d in any

laterhearing, m otions , orat the trialofthe action.

¶ 17 The d efend ants also repres ente d to the trialcou rt that they “now had te s tim ony”that the

work com pu ter u s e d by C arlson (alaptop which he was perm itte d to and frequ ently d id take

hom e)was “leased by him ” and thu s was within his controland shou ld be prod u ced by him .

(The d efend ants d id not id entify the te s tim ony they were referringto, and no s u ch te s tim ony

appears in any ofthe d epositions filed as exhibits .) C arlson d ispu te d this, sayingthat the laptop

was B axter’s and that the d efend ants nee d e d to “get B axterin here”(i.e ., s u bpoenaB axter)in

ord er to gain acces s to that com pu ter. The trial cou rt re spond ed with irritation, asking

C arlson’s attorney why he had not brou ght B axterinto the proceed ings on the m otion to com pel,

sayingthat “[t]his is the attitu d e I am talkingabou t”and that the parties shou ld not be pointingto

each other as the one re sponsible for taking action to m ove the case forward . D e spite

com m entingthat it s e em ed s trange that B axterwou ld leas e work com pu ters to its em ploye e s , the

trialcou rt apparently accepted the d efend ants’repres entation that this was the case. It entere d

an ord errequ iringthe forensicim agingofthe com pu ters , inclu d ingthe work com pu ter, and also

entered the protective ord erd rafte d by the d efend ants , sayingthat it wou ld “leave it to B axterto

com e in and tellu s why”C arlson’s work com pu tershou ld not be prod u ced .

¶ 18 C arlson forward ed acopy of the trial cou rt’s ord er to his s u pervisor at B axter. O n

O ctober6, 2015, SarahP ad gitt, s eniorlitigation cou ns elat B axter, wrote C arlson to tellhim that

B axter’s corporate inform ation policies prevente d the sharingof B axter com pu ters and any

re s tricted inform ation on them withpersons ou tsid e of B axter. The attorneys forbothparties

were copied on the le tter.

¶ 19 C arlson filed a“m otion to ad vise”the trialcou rt that he wou ld not prod u ce his com pu ters

forinspection and sou ght an ord erhold inghim in “friend ly”contem pt so that he cou ld appealthe
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trialcou rt’s ru ling. O n O ctober21, 2015, at the pres entation ofthat m otion, C arlson also orally

sou ght leave to file an affid avit by P ad gitt, whichC arlson’s attorney said he had received only

the d ay before. In the affid avit, P ad gitt s tate d that C arlson neither owned nor leas ed his

com pu ter from B axter, which owned both the com pu ter and its contents . P ad gitt s tate d that

B axter’s com pu tercontained personally id entifiable inform ation of B axtercu s tom ers and other

inform ation res tricted u nd er B axter’s globalinform ation clas sification and trad e s ecret policy.

P ad gitt fu rther averred that, if C arlson were to d eliver his work com pu ter (and his pas sword ,

whichwou ld be neces sary to acces s the contents ofthe com pu ter)to the d efend ants’expert for

inspection and copying, he wou ld be violatingseveralofB axter’s corporate policies and wou ld

be s u bject to d isciplinary m eas u re s inclu d ingterm ination.

¶ 20 The d efend ants objected to the filingofthe affid avit, sayingthat it was not an exhibit to

anythingand shou ld have been filed earlier. The trial cou rt told C arlson that it wou ld not

entertain the m otion to ad vise, becau s e the m otion was not in aform s u fficient to inform the

cou rt regard ingthe term s ofthe ord erwithwhichC arlson d id not wishto com ply. Fu rther, the

trialcou rt wou ld not allow the filingofthe affid avit s tand ingalone. H owever, C arlson cou ld

refile the m otion, and he cou ld attachwhatevers u pport the m otion requ ired , “s u chas affid avits .”

¶ 21 O ne we ek later, C arlson filed an am end ed m otion to ad vise, explainingin greaterd e tail

the reasons he d id not wish to com ply with the trialcou rt’s ord erofSeptem ber23, 2015, and

attachingacopy of the ord er. H e d id not attachthe P ad gitt affid avit to his am end e d m otion.

O n N ovem ber17, 2015(the cou rt d ate forthe am end ed m otion to ad vise), C arlson filed am otion

to reconsid er the trialcou rt’s d enialofleave to file the P ad gitt affid avit, argu ingthat the oral

m otion to file the affid avit had not been u ntim ely, becau s e he had received the affid avit from

P ad gitt only the afternoon before, and attachingthe previou s correspond ence from P ad gitt to

show that the d efend ants had received ad vance notice of B axter’s contention that the work
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com pu ter belonged to B axter. C arlson attached the P ad gitt affid avit to the m otion to

reconsid er. The d efend ants again objected to the filingof the affid avit, sayingthat it shou ld

have been attached to C arlson’s re spons e to the m otion to com peland that its inclu sion now

wou ld allow C arlson to “bols ter” his position on appeal withou t allowingthe d efend ants an

opportu nity to re spond . In s eparate ord ers , the trialcou rt d enied the m otion to reconsid erits

ru lingd enyingleave to file the affid avit and fou nd C arlson in “friend ly”contem pt, fininghim

$500.

¶ 22 C arlson filed atim ely notice ofappeal, pu rs u ant to Illinois Su prem e C ou rt R u le 304(b)(5)

(eff. Feb. 26, 2010), from the ord erd ate d Septem ber23, 2015(com pellingthe inspection ofhis

com pu ters and his work laptop);the ord erd ate d O ctober21, 2015(d enyinghis oralm otion for

leave to file the P ad gitt affid avit);and bothofthe ord ers ofN ovem ber17, 2015.

¶ 23 II. A N A LY SIS

¶ 24 A lthou ghd iscovery ord ers are not finalord ers and thu s ord inarily are not appealable, the

correctne s s ofad iscovery ord erm ay be te s te d throu ghcontem pt proceed ings where, as here, a

party is fou nd in contem pt forrefu singto com ply withad iscovery ord er. N orskogv. P fiel, 197

Ill. 2d 60, 69 (2001);s ee Ill. S. C t. R . 304(b)(5) (eff. Feb. 26, 2010) (contem pt ord ers are

im m ed iately appealable). In s u ch an appeal, ou r review of the contem pt ord er neces sarily

involves areview ofthe ord ers on whichthe find ingofcontem pt was base d . N orskog, 197Ill.

2d at 69. U nle s s the appealraise s apu rely legalis s u e , we review d iscovery ord ers forabu s e of

d iscretion. K au llv. K au ll, 2014IL A pp(2d )130175, ¶ 22.

¶ 25 The is s u e at the heart of this appealis the circu m s tances u nd erwhichaparty to acivil

su it m ay inspect the contents ofanotherperson’s com pu ter throu ghforensicim aging, s e eking

m etad ataand other inform ation. There appears to be ad earth of case law on this is s u e in
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Illinois. A ccord ingly, we begin with areview of the ru le s applicable to d iscovery in civil

litigation and the cons titu tionalprivacy concerns protected by those ru le s .

¶ 26 A . C ivilD iscovery

¶ 27 In Illinois, d iscovery in civilactions is governed by Illinois Su prem e C ou rt R u le s 201

throu gh224. R u le 201(Ill. S. C t. R . 201(eff. Ju ly 30, 2014))se ts ou t s everalof the general

principles regard ingsu chd iscovery. A party m ay s erve d iscovery u pon anotherparty to obtain

“fu ll d isclos u re regard ingany m atter relevant to the s u bject m atter involved in the pend ing

action, whetherit relate s to the claim ord efens e .” Ill. S. C t. R . 201(b)(1)(eff. Ju ly 1, 2014).

H owever, “d iscovery requ e s ts that are d isproportionate in term s ofbu rd en orexpens e shou ld be

avoid ed .” Ill. S. C t. R . 201(a)(eff. Ju ly 1, 2014). D iscovery from nonparties m ay be sou ght

pu rs u ant to R u le 204, whichperm its the s ervice ofs u bpoenas ford eposition orforthe prod u ction

ofd ocu m ents orothertangible things. Ill. S. C t. R . 204(a)(eff. Ju ly 1, 2014).

¶ 28 Interrogatories u nd erR u le 213and requ e s ts to prod u ce u nd erR u le 214(a)m u s t be s erved

in writingu pon the re spond ingparty, whichthen has “areasonable tim e”to re spond orobject to

eachrequ e s t. Ill. S. C t. R . 213(eff. Jan. 1, 2007);Ill. S. C t. R . 214(a)(eff. Ju ly 1, 2014). O ne

grou nd forobjectingis that “the bu rd en orexpens e ofprod u cingthe requ e s te d m aterials wou ld

be d isproportionate to the likely benefit, in light ofthe factors s e t ou t in R u le 201(c)(3).” Ill. S.

C t. R . 214(c)(eff. Ju ly 1, 2014).

¶ 29 Significantly, the d iscovery ru le s envision that the re spond ingparty will s earch for,

id entify, and prod u ce the inform ation specifically requ e s te d by the other party. They d o not

perm it the requ e s ting party to ru m m age throu gh the re spond ing party’s files for helpfu l

inform ation. U nd er R u le s 213and 214, aparty m u s t requ e s t specificinform ation relevant to

the is s u e s in the laws u it from the otherparty, whichthen s earches its own files and electronic
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s torage m ed iaforre sponsive inform ation and prod u ces that inform ation. See Ill. S. C t. R . 213

(eff. Jan. 1, 2007);Ill. S. C t. R . 214(a)(eff. Ju ly 1, 2014).

¶ 30 R u le 201(c)(Ill. S. C t. R . 201(c)(eff. Ju ly 30, 2014)), whichaim s to prevent d iscovery

abu s e , contains s everalprovisions forlim itingd iscovery. O ne approachis aprotective ord er,

which m ay be entered “as ju s tice requ ires , d enying, lim iting, cond itioning, or regu lating

d iscovery to prevent u nreasonable annoyance, expens e , em barras sm ent, d isad vantage, or

oppres sion.” Ill. S. C t. R . 201(c)(1)(eff. Ju ly 1, 2014). A notherprotection is the relatively

new “proportionality”provision, whichstate s:

“W hen m akingan ord er u nd er this Section, the cou rt m ay d e term ine whether the likely

bu rd en orexpens e ofthe propos ed d iscovery, inclu d ingelectronically s tore d inform ation,

ou tweighs the likely benefit, takinginto accou nt the am ou nt in controvers y, the re sou rces

of the parties , the im portance of the is s u e s in the litigation, and the im portance of the

requ e s te d d iscovery in resolving the is s u e s .” (Em phasis ad d e d .) Ill. S. C t. R .

201(c)(3)(eff. Ju ly 1, 2014).

The protections ofR u le 201(c)apply to d iscovery d irected to parties and nonparties alike. See

Ill. S. C t. R . 201(c)(1), (c)(2)(eff. Ju ly 1, 2014)(the cou rt m ay act u pon am otion by “any party

or witne s s”);Ill. S. C t. R . 204(a)(1) (eff. Ju ly 1, 2014) (s u bpoenas is s u e d to nonparties are

“s u bject to any lim itations im pos e d u nd er R u le 201(c)”). A s awhole, “R u le 201and related

ru le s governingspecificd iscovery m e thod s form acom prehensive schem e forfairand efficient

d iscovery withju d icialoversight to protect litigants from haras sm ent.” K u nkelv. W alton, 179

Ill. 2d 519, 531(1997).

¶ 31 The civild iscovery ru le s are not blind to the privacy intere s ts ofthe party re spond ingto

d iscovery. A lthou ghthe scope ofperm is sible d iscovery can be qu ite broad , “parties engaged in

litigation d o not sacrifice allaspects ofprivacy ortheirproprietary inform ation sim ply becau s e
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of alawsu it.” In re M irapex P rod u cts Liability Litigation, 246 F.R .D . 668, 673 (D . M inn.

2007). W e briefly review the natu re of thos e privacy concerns and the ways in which the

d iscovery ru le s ad d re s s thos e concerns .

¶ 32 B . C ons titu tionalR ight to P rivacy and C ivilD iscovery

¶ 33 The fou rth am end m ent to the U nited State s C ons titu tion protects “[t]he right of the

people to be s ecu re in theirpersons , hou s e s , papers , and effects, agains t u nreasonable s earches

and s eiz u re s .” U .S. C ons t., am end . IV . The Illinois C ons titu tion contains even broad er

protection, provid ingthat “[t]he people shallhave the right to be s ecu re in theirpersons , hou s e s ,

papers , and other pos s e s sions agains t u nreasonable s earches , s eiz u re s , invasions ofprivacy or

interceptions of com m u nications by eaves d ropping d evices or other m eans .” (Em phasis

ad d e d .) Ill. C ons t. 1970, art. I, § 6. The Illinois Su prem e C ou rt has observed that “the Illinois

C ons titu tion goes beyond fed eralcons titu tionalgu arante e s by expres sly recognizingazone of

personal privacy, and *** the protection of that privacy is s tate d broad ly and withou t

re s trictions .” K u nkel, 179Ill. 2d at 537(citingIn re M ay 1991W illC ou nty Grand Ju ry, 152Ill.

2d 381, 391(1992)).

¶ 34 The cons titu tionalright em bod ied in the privacy clau s e ofthe Illinois C ons titu tion aros e

from the d e sire to safegu ard agains t the collection and exploitation of intim ate personal

inform ation. P eople v. M itchell, 165 Ill. 2d 211, 220 (1995) (citingthe com m ents of the

d rafters ofthe privacy clau s e , whichwas ad d e d to the cons titu tion in 1970);see also P eople v.

C aballes , 221Ill. 2d 282, 330-31(2006)(the d rafters of the privacy clau s e intend e d to protect

agains t infringem ents on “the zone of personal privacy,” s u ch as thos e that “reveal private

m ed icalinform ation” or“the contents of d iaries orlove le tters;*** the ind ivid u al’s choice of

read ingm aterials, whether religiou s , political, or pornographic;*** [or]sexu alorientation or

m aritalinfid elity”);In re W illC ou nty Grand Ju ry, 152 Ill. 2d at 396 (privacy clau s e protects
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agains t d isclos u re of personal m ed ical and financial record s). In short, u nd er the privacy

clau s e , “aperson has areasonable expectation that he willnot be forced to s u bm it to aclos e

scru tiny of his personalcharacteris tics, u nle s s for avalid reason.” In re W illC ou nty Grand

Ju ry, 152Ill. 2d at 391-92.

¶ 35 Thes e cons titu tionalprovisions d o not forbid allinvasions ofprivacy, bu t only thos e that

are u nreasonable. U .S. C ons t., am end . IV (freed om from “u nreasonable s earches and

s eiz u re s”);Ill. C ons t. 1970, art. I, § 6(freed om from “u nreasonable *** invasions ofprivacy”).

The civild iscovery ru le s ad opt two safegu ard s to ens u re that the d iscovery ofprivate inform ation

willbe “reasonable”(and hence cons titu tional): relevance and proportionality.

¶ 36 1. R elevance

¶ 37 “In the context ofcivild iscovery, reasonablene s s is afu nction ofrelevance.” K u nkel,

179Ill. 2d at 538. The s u prem e cou rt ru le s governingcivild iscovery ad vance this principle by

lim itingd iscovery to inform ation that is relevant to the is s u e s in the laws u it. Se e Ill. S. C t. R .

201(b)(1)(eff. Ju ly 1, 2014)(parties m ay d iscover“any m atterrelevant to the s u bject m atter[of]

the pend ing action”). A lthou gh relevant (d iscoverable) inform ation is d efined broad ly to

encom pas s not only ad m is sible inform ation bu t also inform ation calcu lated to lead to the

d iscovery ofad m is sible inform ation (In re Es tate ofO ’H are , 2015IL A pp(2d )140073, ¶ 14),

this d efinition is not intend e d as an invitation to invent attenu ate d chains ofpos sible relevancy.

The corollary to the relevance requ irem ent is that the com pelled d isclos u re ofhighly personal

inform ation “havingno bearingon the is s u e s in the laws u it”is an u ncons titu tionalinvasion of

privacy. K u nkel, 179Ill. 2d at 539;see also Firebau ghv. Traff, 353Ill. 82, 85(1933)(acou rt

ord er “cannot be u s e d to procu re ageneralinves tigation of atransaction not m aterial to the

is s u e”). The concept of relevance provid e s afou nd ation in balancingcons titu tionalprivacy
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concerns with the nee d for reasonable d iscovery, “facilitat[ing] trial preparation while

safegu ard ingagains t im properand abu sive d iscovery.” K u nkel, 179Ill. 2d at 531.

¶ 38 2. P roportionality1

¶ 39 P roportionality im pos e s a s econd lim itation on what is d iscoverable: even if it is

relevant, inform ation need not be prod u ced if the benefits ofprod u cingit d o not ou tweighthe

bu rd ens . The legitim ate privacy concerns ofthe re spond ingparty are one ofthe bu rd ens that a

cou rt can and shou ld consid erin cond u ctingthis balancingte s t.

1 There is little Illinois case law interpretingthe proportionality ru le, whichwas ad d e d

only two years ago. H owever, the Fed eral R u le s of C ivil P roced u re inclu d e a sim ilar

proportionality provision (Fed . R . C iv. P . 26(b)(1)), and there is as u bs tantialbod y ofcase law

interpretingthat provision. Fu rther, the 2014am end m ents to the Illinois civild iscovery ru le s

explicitly d raw u pon the fed eralru le s . Se e Ill. S. C t. R . 201, C om m itte e C om m ents (ad opte d

M ay 29, 2014)(R u le 201(b)(1)was am end ed to conform with the d efinition of electronically

s tored inform ation (ESI) in R u le 201(b)(4) and “com plies with the Fed eral R u le s of C ivil

P roced u re”;R u le 201(b)(4), the d efinition of ESI, “com ports with the Fed eral R u le of C ivil

P roced u re 34(a)(1)(a)”;and the com m itte e com m ents to R u le 201(c) cite the U nited State s

SeventhC ircu it C ou rt ofA ppeals’“P rinciples R elatingto the D iscovery ofElectronically Stored

Inform ation” as the sou rce for the lis t of categories of ESI that “often *** shou ld not be

d iscoverable” u nd er the proportionality balancingte s t);Seventh C ircu it ElectronicD iscovery

C om m itte e , P rinciples Relatingto the D iscovery ofElectronically Stored Inform ation (rev. A u g.

1, 2010), http://www.d iscoverypilot.com /site s/d efau lt/files/P rinciples8_10.pd f. A ccord ingly,

we d raw on fed eralcase law as neces sary forgu id ance in applyingthe Illinois proportionality

ru le.
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¶ 40 The proportionality balancing te s t requ ires a cou rt to consid er both m one tary and

nonm one tary factors in d e term ining“whether the likely bu rd en or expens e of the propos ed

d iscovery *** ou tweighs the likely benefit.” Ill. S. C t. R . 201(c)(3)(eff. Ju ly 1, 2014). The

m one tary factors expres sly id entified in R u le 201(c)(3)inclu d e “the expens e of the propos e d

d iscovery,”“the am ou nt in controvers y,”and “the re sou rces ofthe parties .” Id . N onm one tary

factors inclu d e “the im portance ofthe is s u e s in the litigation”(i.e., the societalim portance ofthe

is s u e s at s take)and “the im portance of the requ e s te d d iscovery in resolvingthe is s u e s .” Id .

A llofthes e factors m u s t be consid ered to the extent that they are relevant to the circu m s tances of

eachcase.

¶ 41 H owever, R u le 201(c)also gives trialcou rts the powerand re sponsibility to lim it ord eny

d iscovery as neces sary to prevent u nreasonable “em barras sm ent”and “oppres sion.” Ill. S. C t.

R . 201(c)(1)(eff. Ju ly 1, 2014). Given this overarchingpu rpose , cou rts shou ld also consid er

otherfactors that m ight be pres ent in aparticu larcase. O ne s u chfactoris the extent to which

the d iscovery sou ght repres ents as u bs tantialinvasion ofthe privacy intere s ts ofthe re spond ing

party. See Johnson v. N yack H ospital, 169F.R .D . 550, 562(S.D .N .Y . 1996)(the trialcou rt’s

powerto lim it d iscovery m ay be em ploye d where the bu rd en is not m one tary expens e bu t “lies

ins tead in the ad vers e cons equ ences ofthe d isclos u re ofs ensitive, albeit u nprivileged , m aterial”);

A gnies zka A . M cP eak, Social M ed ia, Sm artphones , and P roportional P rivacy in C ivil

D iscovery, 64U . K an. L. R ev. 235, 236(N ov. 2015)(“non-pecu niary bu rd ens on privacy shou ld

be factored into the proportionality analysis”). A notherpotentially relevant factoris whether

the d iscovery is sou ght from anonparty withou t any d irect s take in the ou tcom e ofthe litigation.

See Tu ckerv. A m erican InternationalGrou p, Inc., 281F.R .D . 85, 92(D . C onn. 2012)(nonparty

s tatu s is “asignificant factorin d e term iningwhetherd iscovery is u nd u ly bu rd ensom e”(internal

qu otation m arks om itte d ));see also K atz v. B ataviaM arine & SportingSu pplies , Inc., 984F.2d
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422, 424 (Fed . C ir. 1993)(nonparty s tatu s weighs agains t requ iringd isclos u re of confid ential

inform ation). Given the trial cou rt’s obligation to cond u ct the balancing te s t so as to

“facilitate[] trial preparation while safegu ard ing agains t im proper and abu sive d iscovery”

(K u nkel, 179 Ill. 2d at 531), the proportionality analysis m u s t take all of thes e factors into

consid eration as appropriate in eachcase.

¶ 42 C . Electronically Stored Inform ation

¶ 43 R ecognizingthe growingu s e of com pu ters in every aspect of d aily life, in 2014 the

Illinois Su prem e C ou rt am end e d its ru le s to explicitly provid e for the d iscovery ofESI. R u le

201(b)(4)d efines ESI to inclu d e , am ongother things, any “d ataor d atacom pilations in any

m ed iu m from whichelectronically s tored inform ation can be obtained .” Ill. S. C t. R . 201(b)(4)

(eff. Ju ly 1, 2014). This d efinition ofESI “com ports withthe Fed eralR u le ofC ivilP roced u re

34(a)(1)(a)and is intend e d to be flexible and expansive as technology changes .” Ill. S. C t. R .

201, C om m itte e C om m ents (ad opted M ay 29, 2014). R u le 201(b)(1), which perm its the

d iscovery ofany relevant m atter, inclu d ingd ocu m ents and othertangible things, was am end e d to

note that the word “d ocu m ents”inclu d e s ESI. Ill. S. C t. R . 201(b)(1)(eff. Ju ly 1, 2014). A s

we d iscu s s in m ore d e tailbelow, otheram end m ents , s u chas the ad d ition ofthe proportionality

provision to R u le 201(c), were intend e d to provid e ad d itionalprotection agains t abu sive requ e s ts

to d iscoverESI. Ill. S. C t. R . 201, C om m itte e C om m ents (ad opted M ay 29, 2014).

¶ 44 The d iscovery ofESI pre s ents som e challenges that d o not arise withpaperd ocu m ents or

other tangible item s , inclu d ingthe risk of s u bs tantially higher prod u ction cos ts , the nee d for

technicalexpert involvem ent in prod u ction, and increas ed privacy concerns . “Forexam ple, ESI

is re tained in exponentially greater volu m e than hard copy d ocu m ents , is d ynam icrather than

s tatic, and is som e tim e s incom prehensible when s eparated from its s ys tem .” Jeffrey A . P arnes s ,

M anagingD iscovery of Electronically Stored Inform ation in Illinois , 101 Ill. B .J. 316 (Ju ne
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2013). M os t litigators are fam iliar with the effort and expens e involved in reviewing

d ocu m ents priorto prod u ction to ens u re that privileged , confid ential, and irrelevant inform ation

is id entified and protected from inad vertent prod u ction. That effort and expens e can be m u ch

higherwhen d ealingwiththe volu m e ofinform ation that can be s tored electronically. Fu rther,

d epend ingon the form of the d iscovery re spons e s , significant m e tad ata m ay be prod u ced

alongsid e the re sponsive d ocu m ents , som e tim e s withou t the realization ofthe re spond ingparty.

Thes e facts , alongwith technicalu nfam iliarity on the part of m any attorneys , m ay requ ire the

participation of experts in electronicd iscovery to ens u re that relevant and d iscoverable

inform ation is prod u ced , in a u sable form , and that privileged , confid ential, and irrelevant

inform ation is not prod u ced .

¶ 45 Fu rther, exam iningthe inform ation s tored on electronicd evices can raise u niqu e privacy

concerns . A s the U nite d State s Su prem e C ou rt note d in Riley v. C alifornia, 573U .S. ___, ___,

134S. C t. 2473, 2484(2014), d igitalcontent is d ifferent from physicalobjects , and an attem pt to

s earchthat content m u s t be consid ered d ifferently. “M os t people cannot lu garou nd every piece

ofm ailthey have received forthe pas t s everalm onths , every pictu re they have taken, orevery

book orarticle they have read — norwou ld they have any reason to attem pt to d o so.” Id . at

___, 134 S. C t. at 2489. H owever, becau s e of the enorm ou s s torage capacity of m os t

com pu ters , the s earchofacom pu tercan revealallofthes e item s and m ore— “ad igitalrecord of

nearly every aspect oftheirlives— from the m u nd ane to the intim ate.” Id . at ___, 134S. C t. at

2490. In ad d ition, com pu ter content can reveal ind ivid u als’“private intere s ts or concerns”

throu ghtheirinterne t browsinghis tory;inform ation abou t where they traveland the people with

whom they com m u nicate;and intim ate d e tails rangingfrom weight-controlefforts to banking

and shoppingrecord s . Id . at ___, 134 S. C t. at 2490. Ind e e d , com pu ter program s and

ne tworks frequ ently acces s inform ation beyond the d atas tored on asingle com pu ter(id . at ___,
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134S. C t. at 2491), and the s earchofone person’s com pu term ay provid e acces s to the private

inform ation ofthird parties withou t theirknowled ge orcons ent. The Su prem e C ou rt obs erved

that the privacy concerns raised by s earches ofcom pu terized d evices 2 “d warf” thos e raised by

the inspection ofphysicalitem s . Id . at ___, 134S. C t. at 2491.

¶ 46 D . Lim its on the D iscovery ofESI U nd erthe P roportionality R u le

¶ 47 A lthou gh it is word ed broad ly to apply to all d iscovery requ e s ts , the proportionality

requ irem ent ofR u le 201(c)(3)specifically targets the challenges pos e d by the d iscovery ofESI.

Se e Ill. S. C t. R . 201, C om m itte e C om m ents (ad opted M ay 29, 2014) (the proportionality

provision “was ad d e d to ad d re s s the prod u ction ofm aterials when benefits d o not ou tweighthe

bu rd en of prod u cingthem , e specially in the area of electronically s tore d inform ation (ESI)”

(em phasis ad d e d )).

¶ 48 The proportionality ru le “requ ires acase-by-case analysis.” Id . H owever, the ru le s

com m itte e has id entified s everalcategories ofESI that the proportionality balancingte s t “often

m ay ind icate *** shou ld not be d iscoverable ,”pre s u m ably becau se the bu rd en ofprod u cingsu ch

ESI generally is high. (Em phasis ad d e d .) Id . Thes e categorie s inclu d e:

“(A )‘d ele te d ,’‘slack,’‘fragm ente d ,’or ‘u nallocated ’d ataon hard d rives;(B )rand om

acces s m em ory (‘R A M ’)or other ephem erald ata;(C )on-line acces s d ata;(D )d atain

m etad ata field s that are frequ ently u pd ate d au tom atically;(E) backu p d ata that is

s u bs tantially d u plicative of d atathat is m ore acces sible elsewhere;(F)legacy d ata;(G)

2 A lthou gh Riley involved cell phones , the Su prem e C ou rt’s com m ents are equ ally

applicable to any m od ern com pu terized d evice that can s tore great qu antities ofd ata. Ind e e d ,

the C ou rt note d that sm artphones are e s s entially “m inicom pu ters .” Id . at ___, 134 S. C t. at

2489.
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inform ation whos e re trieval cannot be accom plished withou t s u bs tantial ad d itional

program m ingorwithou t transform ingit into anotherform before s earchand re trievalcan

be achieved ;and (H ) other form s of ESI whos e pre s ervation or prod u ction requ ires

extraord inary affirm ative m eas u re s .” Id . (citingSeventh C ircu it ElectronicD iscovery

C om m itte e , P rinciples Relatingto the D iscovery of Electronically Stored Inform ation

(rev. A u g. 1, 2010), at 4, http://www.d iscoverypilot.com /site s/d efau lt/files/P rinciples8_

10.pd f(P rinciple 2.04(d ))).

D iscovery ofthes e categories ofESI is not absolu tely prohibited ;su chd iscovery m ay be ord ered

where warranted in aparticu lar case. Id . H owever, if aparty intend s to s e ek any of thes e

types ofESI, that intent “shou ld be ad d re s s e d at the initialcase m anagem ent conference.” Id .

¶ 49 In e s s ence, the com m itte e com m ents s u gges t that thes e categories of ESI are

pres u m ptively nond iscoverable, shiftingthe bu rd en to the requ e s tingparty to ju s tify the m aking

ofan exception based on the particu larcircu m s tances ofthe case. Illinois has ye t to d evelopa

fram ework foranalyzingsu chrequ e s ts . H owever, we find helpfu lthe analysis that C olorad o’s

s u prem e cou rt has d eveloped overthe las t s everalyears in case s involvingrequ e s ts forforensic

im agingofcom pu ters . See In re Gateway Logis tics, Inc., 2013C O 25;In re D is trict C ou rt,

C ity & C ou nty ofD enver, 256P .3d 687(C olo. 2011);P eople v. Spyks tra, 234P .3d 662(C olo.

2010);In re C antrell, 195P .3d 659(C olo. 2008). C arlson u rge s u s to ad opt this analysis forall

d iscovery requ e s ts involvingESI or forensicim aging. W e think that this argu m ent is better

d irected to ou rs u prem e cou rt and thu s we d ecline to form ally ad opt the analysis . N everthele s s ,

we agree that the C olorad o case s lay ou t an easy-to-apply approach that cou ld be ad apted for

d iscovery requ e s ts forinform ation in the categories lis te d in the com m itte e com m ents to R u le

201, as follows: once the re spond ingparty objects on the grou nd that the inform ation sou ght

falls into one ofthos e categories , the bu rd en shifts to the requ e s tingparty to show that:(1)there
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is acom pellingneed forthe inform ation;(2)the inform ation is not available from othersou rces;

and (3)the requ e s tingparty is u singthe leas t intru sive m eans to obtain the inform ation. See ,

e .g., Gateway Logis tics , 2013C O 25, ¶ 15;D is trict C ou rt, 256P .3d at 691-92. W e believe that

this analysis is consis tent withthe policies em bod ied in the 2014am end m ents and the com m itte e

com m ents to R u le 201.

¶ 50 E. ForensicIm agingofC arlson’s C om pu ters 3

¶ 51 W e now tu rn to the centralis s u e in this appeal: d id the trialcou rt abu s e its d iscretion in

ord eringthe forensicim agingof C arlson’s com pu ters , s u bject only to the lim itations in the

protective ord er? The answeris ye s , forthe reasons that follow.

¶ 52 1. The R equ e s t is C ontrary to D iscovery P rotocol

¶ 53 Firs t, the d efend ants’requ e s t to create and s earch a forensicim age of C arlson’s

com pu ters ru ns cou nter to the trad itional protocol of d iscovery, in which one party requ e s ts

specificinform ation and the otherparty s earches its own file s (and com pu ters)to id entify and

prod u ce re sponsive inform ation. See , e .g., Ill. S. C t. R . 214 (eff. Ju ly 1, 2014)(se ttingou t

fram ework ofrequ e s ts to prod u ce and re spons e s). A s we have alread y note d , the s u prem e cou rt

ru le s governingcivild iscovery contem plate that the re spond ingparty has boththe right and the

obligation to cond u ct the s earch for the inform ation re sponsive to ad iscovery requ e s t. Se e

s u pra¶ 29. There is no provision allowingthe requ e s tingparty to cond u ct its own s earchofthe

re spond ingparty’s files— regard le s s ofwhetherthos e files are physicalorelectronic.

¶ 54 W hen faced with a sim ilar requ e s t to s earch another party’s com pu ters for relevant

inform ation, the Eleventh C ircu it C ou rt of A ppeals com m ente d that R u le 34(a) (the fed eral

3 For the m om ent, we leave asid e the qu e s tion of whether B axter owns or controls

C arlson’s work com pu ter.
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cou nterpart to Illinois Su prem e C ou rt R u le 214) “allows the re spond ingparty to s earch his

record s to prod u ce the requ ired , relevant d ata. R u le 34(a)d oe s not give the requ e s tingparty the

right to cond u ct the actu al s earch.” In re Ford M otor C o., 345 F.3d 1315, 1317 (11th C ir.

2003);see also M enke v. B roward C ou nty SchoolB oard , 916So. 2d 8, 10(Fla. C t. A pp. 2005)

(“In civillitigation, we have neverheard ofad iscovery requ e s t whichwou ld sim ply ask aparty

litigant to prod u ce its bu sines s orpersonalfilingcabinets forinspection by its ad versary to s e e if

they contain any inform ation u s efu lto the litigation.”).

¶ 55 It is pos sible that s u chan inversion oftrad itionaldiscovery protocolm ight be appropriate

in rare circu m s tances . H owever, foreign case law has id entified only two circu m s tances in

whichasearchofanotherparty’s com pu teris appropriate: where the com pu terits elfis d irectly

involved in the cau s e of action, or where there is evid ence of s u bs tantial prior d iscovery

violations by the re spond ingparty. Exam ples of the firs t inclu d e GenworthFinancialW ealth

M anagem ent, Inc. v. M cM u llan, 267F.R .D . 443, 447(D . C onn. 2010)(claim that d efend ant u s e d

the com pu ters at is s u e to d is s em inate plaintiff’s confid entialinform ation), and G.D . v. M onarch

P las ticSu rgery, P .A ., 239F.R .D . 641, 643(D . K an. 2007)(claim that d efend ant m ed icalpractice

im properly left com pu tercontainingplaintiffs’confid entialinform ation on the cu rbford isposal).

¶ 56 A s to the s econd pos sible situ ation, when aparty s e eks forensicim agingon the basis of

prior noncom pliance with trad itional d iscovery, cou rts have requ ired a significant his tory of

d em ons trated noncom pliance. Se e Ford M otor C o., 345 F.3d at 1317;A .M . C as tle & C o. v.

B yrne , 123F. Su pp. 3d 895, 900-01(S.D . Tex. 2015);M enke , 916So. 2d at 12(notingthat, “in

the few case s we have fou nd acros s the cou ntry perm ittingacces s to anotherparty’s com pu ter,

allhave been in situ ations where evid ence ofintentionald ele tion ofd atawas pres ent,”and citing

case s);cf. B enne tt v. M artin, 186O hio A pp. 3d 412, 2009-O hio-6195, 928N .E.2d 763(ord ering

inspection of d efend ant’s com pu ters where d efend ant prod u ced alm os t 16,000 pages of em ail
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s trings in “seem ingly rand om d isord er,”d efend ant refu s e d to com ply withm u ltiple cou rt ord ers

regard ingd iscovery, and d efend ant’s generalcou ns elad m itte d in d eposition that d efend ant had

withheld re sponsive d ocu m ents). W hen a cou rt weighs whether this factor is pres ent, the

requ e s ting party’s m ere s u spicion that the re spond ing party m ight not have prod u ced all

responsive inform ation is not s u fficient to ju s tify forensicim aging. M cC u rd y Grou p, LLC v.

A m erican B iom ed icalGrou p, Inc., 9Fed . A pp’x 822, 831(10thC ir. 2001)(generalskepticism

abou t the com pletene s s ofprod u ction, s tand ingalone, was not s u fficient to ju s tify the “d ras tic

d iscovery m eas u re”ofrequ iringthe prod u ction ofthe entire contents ofthe plaintiff’s com pu ter

d rives);John B . v. Goetz, 531F.3d 448, 460(6thC ir. 2008)(sam e).

¶ 57 In this case, neither circu m s tance is pres ent:there is no record ofnoncom pliance with

d iscovery, and there is no particu larnexu s between C arlson’s com pu ters and the legalclaim , as

this is an ord inary personalinju ry case. A ccord ingly, there is no s u pport for the d efend ants’

requ e s t to invert the trad itionald iscovery protocol.

¶ 58 2. R elevance and P roportionality

¶ 59 Fu rther, acarefu l consid eration of relevance and proportionality reveals that forensic

im agingwas not ju s tified in this case. The inform ation sou ght was not clearly specified and the

probative valu e of that inform ation was qu e s tionable, while the bu rd en to C arlson’s privacy

intere s t was significant. (Thes e consid erations wou ld apply to any d iscovery requ e s t, bu t they

have specialsignificance here, where the d efend ants specifically requ e s te d forensicim aging.)

¶ 60 The d efend ants sou ght acopy ofthe entire contents ofallofC arlson’s com pu ters in ord er

to s earchfor:(1)tim e s tam ps showingwhen C arlson had u s e d eachparticu larcom pu ter“at work

orforwork pu rpos e s”;(2)tim e s tam ps showingwhen C arlson had u s e d eachcom pu ter to play

“com pu tergam es”;(3)“searchterm s withrespect to”variou s s ym ptom s C arlson claim s to have
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experienced as ares u lt ofthe collision;and (4)any d ocu m ents C arlson created “withrespect to

his s ym ptom s and /orres earchregard ing”thes e s earchterm s .

¶ 61 A s an initialm atter, the lis t ofitem s sou ght by the d efend ants is am bigu ou s and lacks

cru ciald e tails abou t the inform ation the d efend ants s e ek. Forinstance, the inform ation sou ght

in the firs t item on the lis t pre s u m ably wou ld requ ire an exam ination ofthe laptopC arlson u s e s

forwork, bu t how d o the d efend ants propos e to id entify whetherC arlson’s pas t u s e ofthe laptop

occu rred while he was “at work” (on site at B axter)or whether his u s e of it was “for work

pu rpos e s”? D oe s the phrase “s earchterm s”in the third item m ean that the d efend ants want to

know ifC arlson perform ed Interne t s earches u singthos e phrase s , orthat the d efend ants want to

s earch the copy of his com pu ters’hard d rives for thos e term s? A nd how d o the d efend ants

propos e to id entify the d ocu m ents they s e ek in the fou rthitem ?

¶ 62 Q u e s tions like the s e often lead parties s e ekingforensicim agingto s u bm it affid avits from

com pu terexperts , explainingthe type ofinform ation the experts expect to find on the com pu ters

at is s u e , the m e thod s by whichthey willid entify and recoveronly the inform ation sou ght, and

the cos ts of the entire proced u re. Expert involvem ent in form u latingthe param eters of the

s earch is often e s s ential, both to ens u re that what is sou ght can actu ally be recovered and to

provid e inform ation abou t the s earch proces s so that the cou rt and the re spond ingparty can

appropriately m onitor the proces s . A s one cou rt has note d , even aseem ingly basictask like

form u latingappropriate s earchterm s “is acom plicated qu e s tion involvingthe interplay, at leas t,

ofthe sciences ofcom pu tertechnology, s tatis tics and lingu is tics”and is “clearly beyond the ken

ofalaym an,”requ iringthe participation ofan expert. U nited State s v. O ’K eefe , 537F. Su pp.

2d 14, 24(D .D .C . 2008). In this case, the transcript of the hearingon the m otion to com pel

shows that the trial cou rt was ham pered by the lack of any expert te s tim ony regard ingthe

propos e d forensicim aging and s earch. The d efend ants’attem pt to s u bs titu te their own
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as s ertions on thes e topics cou ld not cu re the lack ofs u chevid ence. Ind e e d , at oralargu m ent on

appeal, the d efend ants conced ed that they cou ld not answer technical qu e s tions abou t the

propos e d s earchwithou t cons u ltingwith their expert. The trialcou rt abu s e d its d iscretion in

perm ittingforensicim agingd espite the lack of ad equ ate d efinitions and param eters for the

propos e d s earch.

¶ 63 Fu rther, the propos e d forensicim aginghad little relevance to the litigation. R u le 201

requ ires that the inform ation sou ght be relevant to the is s u e s in the lawsu it. See Ill. S. C t. R .

201(b)(1)(eff. Ju ly 1, 2014). The trialcou rt apparently accepted the d efend ants’argu m ent that

inform ation abou t when C arlson was workingand when he was playingcom pu tergam es cou ld

be relevant to d e term iningthe extent ofthe d am age cau s e d by the accid ent. C arlson’s re s earch

on his s ym ptom s cou ld also pos sibly be relevant, althou gh we note that evid ence of s u ch

res earchm ay have lim ited probative valu e, as it cou ld be m otivated by eitherproperpu rpos e s

(re s earchingone’s own sym ptom s to allay personal health concerns) or im proper pu rpos e s

(d iscoveringthe s ym ptom s one wou ld report to s u pport aclaim ofbrain inju ry). H owever, as a

requ e s t forforensicim agingwas involved , the cou rt had to consid ernot only the relevance ofthe

inform ation sou ght by the d efend ants bu t also the broad m eans by which they propos e d to

d iscover it— forensicim agingof all of the com pu ters’hard d rives . A s note d above, the

contents ofC arlson’s com pu ters wou ld have greaterrelevance ifthe com pu ters them s elves were

at the heart of the claim s raised . H owever, that is not the case here , where the d iscovery

m e thod chos en by the d efend ants has no particu larrelevance to the cau s e ofaction.

¶ 64 M oreover, there were am ple avenu e s open to the d efend ants to d iscoverthe inform ation

they sou ght withou t grantingthem the broad acces s to C arlson’s com pu ters that they sou ght.

Forins tance, there is no ind ication that they eversou ght to d e term ine, throu ghrequ e s ts to ad m it

ord eposition qu e s tions , whetherC arlson perform ed Interne t s earches on the s ym ptom term s they
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fou nd s u spiciou s , nord id they everrequ e s t that C arlson s u pplem ent his previou s prod u ction of

his s ym ptom s log. A nd , as the trialcou rt its elf note d , they cou ld have s u bpoenaed from the

gam e com panies the inform ation they sou ght abou t C arlson’s online gam e-playing— bu t they d id

not. Ins tead , the d efend ants appear to have aband oned trad itional m ethod s of d iscovery to

pu rs u e farm ore intru sive m e thod s ofgainingthe inform ation they sou ght.

¶ 65 It is here that the balancingte s t of the proportionality ru le com es into play. The

potentialu tility of the d iscovery sou ght by the d efend ants m u s t be weighed agains t the bu rd en

im pos e d by the d iscovery m e thod the d efend ants have requ e s te d . Forensicim agingofallofthe

contents ofC arlson’s com pu ters willyield an enorm ou s am ou nt ofd atathat goes farbeyond the

is s u e s that are relevant to this s u it, potentially inclu d ingpersonalphotographs, d eclarations of

love, bank record s and other financial inform ation, record s of online pu rchase s , confid ential

inform ation abou t fam ily and friend s contained in com m u nications withthem , and private online

activities u tterly u nconnected to this s u it. A requ e s t to s earchthe forensicim age ofacom pu ter

is like askingto s earchthe entire contents ofahou s e m erely becau s e som e item s in the hou s e

m ight be relevant. B ecau s e s u ch asearch is not narrowly re s tricted to yield only relevant

inform ation, it pos e s ahighrisk ofbeingoverbroad and intru sive in am anner that violate s the

cons titu tionalright to privacy. See K u nkel, 179Ill. 2d at 538-39(broad m eas u re that requ ired

the d isclos u re ofconfid entialpersonalinform ation, “withou t regard to the is s u e s beinglitigated ,”

was “u nreasonable and u ncons titu tional”); P eople v. Lu rie , 39 Ill. 2d 331, 335 (1968) (“a

su bpoena*** which is u nreasonably broad in its d em and ,” se ekingirrelevant inform ation, is

u ncons titu tional). The low probative valu e of the inform ation beingsou ght d oe s not ju s tify a

broad and intru sive m e thod of obtainingthat inform ation that is likely to sweepin s u bs tantial

am ou nts of irrelevant inform ation. A party m ay not “d red ge an ocean of *** electronically
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s tored inform ation and record s in an effort to captu re afew elu sive, perhaps non-exis tent, fish.”

Tu cker, 281F.R .D . at 95.

¶ 66 Finally, m os t of the inform ation sou ght by the d efend ants here appears to fallinto the

categories ofESI id entified by the ru le s com m itte e as pres u m ptively not d iscoverable u nd er the

proportionality balancingte s t. Ill. S. C t. R . 201, C om m itte e C om m ents (ad opted M ay 29,

2014). For ins tance, the d efend ants’requ e s t for “tim e s tam ps” for work-related tasks and

online gam e-playing appears to s e ek “d ata in m etad ata field s that are frequ ently u pd ate d

au tom atically”and “on-line acces s d ata.” Id . Likewis e, the requ e s t forahis tory ofC arlson’s

online s earches regard inghis reporte d s ym ptom s cons titu te s arequ e s t for“on-line acces s d ata.”

Id . Ind e e d , the forensicim agingproces s its elfm ight fallinto this category as s e eking“‘d ele te d ,’

‘slack,’‘fragm ente d ,’or ‘u nallocated ’d ataon hard d rives .” Id .;se e , e .g., U nited State s v.

Triu m phC apitalGrou p, Inc., 211F.R .D . 31, 48(D . C onn. 2002)(“A m irrorim age is an exact

d u plicate ofthe entire hard d rive, and inclu d e s allthe scattered clu s ters ofthe active and d ele te d

files and the slack and free space.”).

¶ 67 Ifthe inform ation sou ght is pres u m ptively nond iscoverable, the d efend ants wou ld have to

e s tablishthat d iscovery ofthe particu larinform ation was warranted in ord erto gain acces s to the

inform ation. (The Gateway Logis tics te s t m ay be helpfu lin m akingthe d e term ination, bu t as

note d above we d o not form ally ad opt that te s t;atrialcou rt m ay consid erany factors it consid ers

helpfu lto the d e term ination, bearingin m ind the re s trictive intent expres s e d in the com m itte e

com m ents to R u le 201.) H owever, as the record in this case lacks any technicalexpert opinions

on this point, we d o not reachaconclu sion on this qu e s tion. Ins tead , we focu s on the larger

proportionality consid erations that apply to arequ e s t forforensicim aging.
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¶ 68 The d raftingcom m itte e forthe 2006am end m ents to Fed eralR u le ofC ivilP roced u re 34

expres sly id entified privacy intere s ts as as u bs tantial concern rais ed by requ e s ts for forensic

im agingorotherd irect s earches ofan opposingparty’s com pu ters:

“[I]nspection orte s tingof*** arespond ingparty’s electronicinform ation sys tem [e .g., a

com pu ter]m ay rais e is s u e s of confid entiality or privacy. The ad d ition of [provisions

for] te s ting and sam pling to R u le 34(a) with regard to *** electronically s tored

inform ation is not m eant to create arou tine right ofd irect acces s to aparty’s electronic

inform ation sys tem ***.” Fed . R . C iv. P . 34(a), C om m itte e C om m ents (ad opted A pr.

12, 2006).

Ind e e d , becau s e “the m ere im aging of the m ed ia, in and of its elf, raise s privacy and

confid entiality concerns” and “[d ]u plication, by its very natu re, increas e s the risk ofim proper

expos u re, whether pu rpos efu lor inad vertent” (John B ., 531 F.3d at 457), even the entry of a

carefu lly d rafted protective ord erm ight not be enou ghto overcom e the privacy concerns arising

in a particu lar case. “Thu s cou rts are very cau tiou s abou t ord ering m irror im aging of

com pu ters , e specially where the requ e s t is overly broad and where the connection between the

party’s claim s and the com pu teris vagu e and u nproven.” A .M . C as tle , 123F. Su pp. 3d at 900.

Forallofthes e reasons , com pelled forensicim agingshou ld be alas t re sort. Se e 10Jeffrey S.

K insler& Jay E. Grenig, Illinois P ractice § 23.72(2d rev. ed . 2016)(“A very highthreshold will

have to be cleared in ord er to cond u ct s u ch d iscovery.”). Fu rther, in m aking su ch a

d e term ination, acou rt m u s t consid er the balancingte s t of the proportionality ru le, consid ering

the appropriate m one tary and nonm one tary factors pres ent in the cas e before it to d e term ine

whetherthe bu rd ens re s u ltingfrom forensicim agingou tweighthe likely benefit.

¶ 69 H ere, the trialcou rt d id not cond u ct the balancingte s t requ ired by the proportionality

ru le. This failu re to apply the correct legal analysis was an abu s e of d iscretion. K oon v.
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U nited State s , 518U .S. 81, 100(1996)(atrialcou rt “by d efinition abu s e s its d iscretion when it

m akes an erroroflaw”). A ccord ingly, the trialcou rt’s ord ercom pellingthe forensicim aging

ofC arlson’s com pu ters cannot s tand .

¶ 70 B ecau s e the trialcou rt d id not apply the correct legalanalysis in d ecid ingwhether to

ord er forensicim agingof C arlson’s com pu ters , we m u s t rem and to allow it to reconsid er its

d ecision u nd er the correct s tand ard . B efore conclu d ingou r work, however, we ad d re s s two

otheris s u e s raised by C arlson on appeal: whetherhe m u s t prod u ce the com pu terhe u s e s forhis

work forB axter, and whetherhe m ay file an affid avit relevant to this point.

¶ 71 F. C arlson’s W ork C om pu terand the P ad gitt A ffid avit

¶ 72 U nd er Illinois Su prem e C ou rt R u le 214(a)(eff. Ju ly 1, 2014)aparty m ay obtain the

prod u ction ofd ocu m ents orothertangible things, inclu d ingESI, only from anotherparty. Ifthe

re spond ingparty d oe s not have the requ e s te d item in his “pos s e s sion orcontrol,”he m u s t notify

the requ e s tingparty ofthis fact, provid ingany inform ation he has abou t the item ’s ownershipor

whereabou ts . Ill. S. C t. R . 214(c)(eff. Ju ly 1, 2014). W hen aparty s e eks the prod u ction ofan

item from anonparty, it m u s t is s u e as u bpoenato that party. Ill. S. C t. R . 204(a)(4)(eff. Ju ly 1,

2014);cf. Red m ond v. C entral C om m u nity H ospital, 65 Ill. A pp. 3d 669, 674 (1978)(“it is

obviou s that the [discovery]ru le s were intend e d to provid e *** the m eans to d iscoverrelevant

m atterfrom otherparties by m otion oru pon written requ e s t and , from third persons , throu ghthe

u s e ofs u bpoenas”).

¶ 73 In this cas e, C arlson has as s erte d that he cannot prod u ce the laptopprovid ed to him by

B axter, becau s e it d oe s not belongto him . A llofthe evid ence in the record thu s fars u pports

this as s ertion. Even apart from the P ad gitt affid avit— whichwas filed as an exhibit to C arlson’s

m otion to reconsid erand was neverord ered s tricken, and thu s is contained within the record on
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appealalthou gh it was not form ally received into the record — C arlson te s tified to this at his

d eposition.

¶ 74 The d efend ants have not argu ed that C arlson’s actions in occasionally takingthe laptop

hom e cons titu te “pos s e s sion or control” of it. Even if they had raise d this argu m ent, the

occasionalpast pos s e s sion ofan item d oe s not m ean that aparty can now be requ ired to prod u ce

it ifit is no longerin his pos s e s sion. See W iebu schv. Taylor, 97Ill. A pp. 3d 210, 214(1981)

(where party no longerhad pos s e s sion ofthe carhe had d ropped offforrepairs, whichhe d id not

own, he cou ld not be requ ired to prod u ce it). Fu rther, even pre s ent pos s e s sion ofan item m ight

not cons titu te legal“pos s e s sion orcontrol”requ iringprod u ction ofthe item ifthe party hold s it

as an agent for another u nd er ares trictive agreem ent. Se e , e .g., In re ShellE & P , Inc., 179

S.W .3d 125, 130(Tex. C t. A pp. 2005)(where an agent orem ploye e has perm is sive “tem porary

cu s tod y” of an item s u bject to ares trictive confid entiality agreem ent, the agent or em ploye e

cannot be ord ered to prod u ce the item ;ins tead , the requ e s tingparty m u s t s e ek the item from the

principal or em ployer). Thu s , the trial cou rt abu s e d its d iscretion in ord eringC arlson to

prod u ce the laptopforinspection by the d efend ants .

¶ 75 C arlson also contend s that the trialcou rt erred in d enyinghim leave to file the P ad gitt

affid avit (in its ord erofO ctober21, 2015, d enyinghis oralm otion forleave to file, and its ord er

ofN ovem ber17, 2015, d enyinghis m otion forreconsid eration). The d efend ants argu e that we

cannot entertain this contention becau s e ou r ju ris d iction in an appealfrom the ord er find ing

C arlson in contem pt d oe s not encom pas s areview ofthe ord ers d enyingleave to file the P ad gitt

affid avit. C arlson re spond s that the P ad gitt affid avit is relevant to aconsid eration ofwhether

his noncom pliance withthe ord erforforensicim agingwas ju s tifiable, and so we m ay review the

trialcou rt’s ru lings regard ingthe affid avit. W e agree withC arlson.
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¶ 76 The trialcou rt ord ered C arlson to prod u ce forinspection not only his own com pu ters , bu t

also the com pu terhe u s e d forwork. C arlson contend e d that he d id not own the work com pu ter,

whichwas provid ed to him by B axter, and he offered the affid avit as proofofhis nonownership.

A ccord ingly, the te s tim ony provid ed by the affid avit was d irectly relevant to the is s u e ofwhether

C arlson cou ld be com pelled to prod u ce that com pu ter(or sanctioned forfailingto prod u ce it).

A s s u ch, the correctne s s of the trialcou rt’s ord er sanctioningC arlson is intertwined with the

correctne s s of the ord ers d enyingC arlson leave to file the affid avit, and allofthes e ord ers are

within the scope ofou rreview. N orskog, 197 Ill. 2d at 69. For the sam e reason— the clear

relevance of the P ad gitt affid avit to a d ispu te d factu al is s u e , the ownership of the work

laptop— we find that the trialcou rt abu s e d its d iscretion in d enyingC arlson leave to file the

affid avit. See W orkforce Solu tions v. U rban Services of A m erica, Inc., 2012 IL A pp (1s t)

111410, ¶ 41(where an is s u e is d ispu te d , the trialcou rt m u s t cond u ct an evid entiary hearing;the

d ispu te m u s t be re solved throu ghthe consid eration ofevid ence, not the argu m ents ofcou ns el).

O n rem and , if the ownershipof the work laptoprem ains ad ispu te d is s u e , the trialcou rt m u s t

allow the parties to pre s ent evid ence on the is s u e .

¶ 77 III. C O N C LU SIO N

¶ 78 Forallofthes e reasons , we vacate the trialcou rt’s Septem ber23, 2015, ord ercom pelling

C arlson to prod u ce his com pu ters forforensicim aging, the protective ord erofthe sam e d ate , and

the trialcou rt’s O ctober 21 and N ovem ber 17, 2015, ord ers d enyingleave to file the P ad gitt

affid avit. Fu rther, the record reflects that C arlson showed no d isd ain forthe cou rt and m erely

refu s e d to com ply with its Septem ber 23, 2015, ord er in good faith to s ecu re appellate

interpretation ofthis legalis s u e . W e therefore vacate the contem pt ord erd ated N ovem ber17,

2015. See In re M arriage ofEarlywine , 2013IL 114779, ¶ 36.

¶ 79 V acated and rem and ed .
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¶ 80 JU STIC E M cLA R EN , specially concu rring.

¶ 81 I specially concu rbecau s e I wishto expou nd onwhat shou ld be ad d re s s e d by the trialcou rt

u pon rem and . The m ajority opinion is wellreasoned as faras it goes . It tou ches u pon the is s u e

ofrelevance in the clas sicalsens e that there m ay be evid ence that, d e spite beingd igitized on a

com pu ter, wou ld s tillbe relevant in provingor d isprovinginju ries proxim ately cau s e d by the

ad m itte d liability ofthe d efend ants . H owever, the m ajority fails to ad d re s s the lack ofd iscou rs e

and evid ence regard ingthe ad m is sibility of and , therefore, the ne e d for the d iscovery of the

m e tad atafrom the s u nd ry com pu ters .

¶ 82 D efend ants claim that,becau s e plaintiffoperate s com pu ters ,and com pu ters have m e tad ata

that record s how the com pu ters are operated , the m e tad atacan som ehow be correlated to e s tablish

the exis tence ornonexis tence ofany change to plaintiff’s brain by d e term ininghow plaintiff’s

brain was operatingthe com pu ters . There is virtu ally no evid ence in the record to s u pport this

“expert” s u pposition. I say “expert” becau s e it is beyond the ken ofareasonable ju ror. See

generally B inge v. J. J . B ord ers C ons tru ction C o., 95Ill. A pp. 3d 238(1981).

¶ 83 D efend ants relate that acom pu terexpert orexperts willhave to be cons u lte d to extract and

interpret the m e tad ata. The trialcou rt took it on faith that it cou ld be d one. Extractingthe

inform ation is one thing;interpretingit in the m anners u gges te d is another.

¶ 84 The inju ries that are conte s te d relate to brain trau m aand the effects thereof. I wou ld

s u bm it that com pu ter experts d o not norm ally have expertis e in the d iagnosis and prognosis of

brain d am age, le t alone d am age alleged ly cau s e d by the im pact ofarear-end collision. Thu s , it

s e em s appropriate that am ed icalexpert who has been certified in the areas of d iagnosis and

prognosis oftrau m aticbrain d am age (ratherthan acom pu terexpert)wou ld be requ ired to opine

within areasonable d egree of m ed icalor scientificcertainty whetherplaintiffhas experienced

brain d am age. A nd ifso, its natu re and extent.
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¶ 85 The problem withd efend ants’argu m ent is that they d o not cite any au thority that s u gges ts

orim plies that the collectionand interpretationofm e tad atarelatingto the operationofacom pu ter

is an acceptable proced u re for the d iagnosis of the com pu teroperator’s pos sible brain d am age,

regard le s s ofthe type ofexpert involved . A s s tate d by ou rs u prem e cou rt:

“U nd er the ru le of Frye , scientificevid ence is ad m is sible at trial only ‘if the

m e thod ology or scientificprinciple u pon which the opinion is based is “s u fficiently

e s tablished to have gained generalacceptance in the particu larfield inwhichit belongs.”’

In re C om m itm ent ofSim ons ,213Ill.2d 523,529-30(2004),qu otingFrye ,293F.at 1014.

Fu rther, the Frye te s t is neces sary only ifthe scientificprinciple, techniqu e orte s t offere d

by the expert to s u pport his orherconclu sion is ‘new’or‘novel.’ [C itation].” P eople v.

M cK own, 236Ill. 2d 278, 282-83(2010).

¶ 86 I am not aware ofany au thority that s u gges ts that there is acertifiable correlation between

any particu larcom pu ter’s m e tad ataand the ability to d iagnos e brain d am age, le t alone trau m atic

brain d am age. Therefore, I conclu d e that the te s ts and techniqu e s that d efend ants have propos e d

to base d iscovery u pon are new and noveland s u bject to the Frye te s t. If there is evid ence to

satisfy the Frye te s t, I s u bm it that it shou ld be pres ente d alongwithany otherevid ence that wou ld

valid ate this d iscovery requ e s t.

¶ 87 I am not preju d gingthe ou tcom e. I am m erely d e term iningthat this record pres ents an

ins tance that requ ires aFrye hearing. Ifthis fails the Frye te s t then there is no reasonforallowing

d iscovery forinad m is sible evid ence bas ed u pon an u nproven, u nacceptable correlation between a

com pu ter’s m e tad ataand the alleged brain d am age ofits operator.


