
MEDIATION AGREEMENT

The undersigned, having agreed to participate in a mediation to be conducted under the Voluntary Electronic Discovery Mediation Program (“Mediation Program”) of the Seventh Circuit Electronic Discovery Pilot Program (“Pilot Program”) by ____[name]____ (“Mediator”), of ____[law firm]____ (“Mediator’s Firm”) in the case of ____[case]____ (“Action”), for the purpose of compromising, settling or resolving one or more electronic discovery disputes, hereby agree as follows:

1. Mediation Proceedings.  This is a voluntary, non-binding mediation.  All proceedings in connection with this mediation shall be subject to this Agreement and applicable provisions of Illinois law to the extent not inconsistent herewith.  The purpose of the mediation is to attempt to resolve electronic discovery disputes between and/or among the parties.  The Mediator's role is to act as a neutral party for the purpose of assisting the parties to resolve said disputes.  During the course of the mediation, the Mediator is authorized to conduct joint and separate meetings with the parties and, at his/her discretion, to provide an evaluation of each party's positions and to make recommendations for resolution.  Mediator has no authority to make binding decisions or recommendations and any decision by the parties to enter into an agreement is voluntary.  Participation in the mediation does not guarantee that any agreement will be reached.

2. No Attorney-Client Relationship.  The parties acknowledge that the Mediator is not acting as an attorney or advocate for any party, that the Mediator’s role in the mediation does not give rise to an attorney-client relationship between the Mediator and any person or entity, including without limitation any party to the Action, and that any recommendations or statements by the Mediator do not constitute legal advice.  The parties acknowledge that they have been advised to seek and rely on the advice of their own counsel in connection with the mediation and any compromise, settlement, or resolution of the disputes.

3. Conflicts.  The parties understand that Mediator and Mediator’s Firm have numerous clients for whom they perform a wide range of legal services.  The parties understand that an adverse relationships (including litigation) may develop in the future between one or more of them and one or more current or future clients of Mediator or Mediator’s Firm (collectively, the “Mediator’s Clients”).  The parties agree that, if the matter in which Mediator or Mediator’s Firm is representing one or more of Mediator’s Clients is not substantially related to the Action, then Mediator or Mediator’s Firm may represent such Client, any conflict arising from such representation is waived, and no party will seek to disqualify or otherwise seek to prevent or limit Mediator’s or Mediator’s Firm’s representation of such Client.  The parties acknowledge that they have been advised to seek and rely on the advice of their own counsel in connection with this waiver, and have made their own decision about whether to do so.

4. Confidential Nature of Mediation Proceedings.  The fact that the parties have agreed to mediate under the Mediation Program and the outcome of the mediation should be disclosed by the parties to the Court.  In order to encourage communications designed to facilitate resolution of disputes, the parties agree that the substance of the mediation shall be confidential and that any statements made or positions taken during the mediation are made without prejudice to any party’s legal position and, except as required by law, will not be communicated to the Court or disclosed to any third party, and may not be used for any purpose in any litigation unless all parties agree.

5. Exclusion of Mediator Testimony and Limitation of Liability.  The Mediator shall not be subpoenaed or otherwise asked or compelled to testify or otherwise provide evidence in any civil proceeding as to any fact or issue relating to the mediation proceedings or the dispute that is the subject of said mediation proceedings.  The parties release Mediator from any and all claims related in any way to the mediation proceedings conducted pursuant to this Agreement, including without limitation any claims arising out of a failure to reach agreement, any decision to enter into any agreement, or any other aspect of the mediation process.  If any party attempts to, or does, assert any such claim, that party shall indemnify Mediator from and against any loss, cost, damage, or expense, including attorney’s fees, in connection with such claim.

6. Mediator's Services.  The Mediator’s services are provided on a pro bono basis and without cost to any party.  The amount of preparation time and the format and duration of the mediation shall be determined by the Mediator in the exercise of his/her discretion.

7. Follow-Up.  At the close of the mediation session, the Mediator and the parties may discuss whether it would be appropriate to schedule some type of follow-up.  The decision whether to schedule any such follow-up and the format and timing of any such follow-up shall be made by the Mediator in the exercise of his/her discretion.  Such follow up could include, but need not be limited to, written or telephonic reports that the parties might make to one another or to the Mediator, exchange of specified kinds of information, or another mediation session.

8. Termination.  The mediation process may be terminated by Mediator or any party, at any time, upon delivery of written notice the other party(ies) and, if by a party, to Mediator.  Unless previously terminated, the mediation process will terminate at the conclusion of the mediation proceeding or, if applicable, the completion of any follow-up that the Mediator decides is appropriate pursuant to Paragraph 7, above.

9. Counterpart Execution; Binding on Representatives.  This Agreement may be executed in any number of counterparts which when taken together shall constitute one fully executed Agreement.  This Agreement when so executed shall inure to the benefit of and be binding on the undersigned parties as well as their respective representatives or other persons they have caused to be present during these mediation proceedings.

IN WITNESS WHEREOF, the parties have executed this Agreement on the date of the last signature set forth below.
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